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BEFORE THE PUBLIC UTILITIES COMMISSION

OF THE STATE QOF HAWAII

In the Matter of the Application of
HAWAITI ELECTRIC LIGHT COMPANY, INC., Docket No. 2011-0005
HAWATIIAN ELECTRIC COMPANY, INC.,
MAUI ELECTRIC COMPANY, LIMITED

}
)
)
)

)
)
For Approval of the Biodiesel Supply)
Contract with Aina Koa Pono-Ka'u LLC)
and for Approval to Establish a )
Biofuel Surcharge Provision and to )
Include the Biodiesel Supply )
Contract Costs in the Companies’ )
Respective Biofuel Surcharge )
Provision and Energy Cost Adjustment)
Clause. )

)

DECISION AND ORDER

By this Decision and Order,! the commission denies the

HECO Companies' request, as set forth in their Application,?

‘The parties are HAWAITIAN ELECTRIC COMPANY, INC. ("HECO" or
"Hawaiian Electric"), HAWATI ELECTRIC LIGHT COMPANY, INC.
{"HELCO"), MAUI ELECTRIC COMPANY, LIMITED ("MECQO") (collectively,
the “Companies" or "HECO Companies"), and the DEPARTMENT OF
COMMERCE AND CONSUMER AFFAIRS, DIVISION OF CONSUMER ADVOCACY
{"Consumer Advocate"), an ex officio party to this proceeding,
pursuant to Hawaii Revised Statutes ("HRS") § 269-51 and Hawaii
Administrative Rules ("HAR") § 6-61-62(a). The commission
denied motions to intervene filed by Life of the Land and Hawaii
Renewable Energy Alliance, and. dismissed as untimely the County
of Hawaii's motion to participate. See Order Denying
Intervention to Life of the Land and the Hawaii Renewable Energy
Alliance, and Instructing the Parties to File Written Briefs on
the Proposed Biofuel Surcharge Provision, filed on February 3,
2011 ("LOL/HREA Order"); and Order Dismissing as Untimely the
County of Hawaii's Motion to Participate, Filed on May 4, 2011,
filed on May 16, 2011.




to approve HELCO's Biodiesel Supply Contract with Aina KXoa
Pono-Ka'u LLC ("AKP" or "Seller"), dated January 6, 2011, for
approximately sixteen million net United States ("U.S.") gallons
annually of locally-produced biodiesel over twenty years.
Specifically, the commission finds and concludes that the
contract price for the AKP-produced biofuel is excessive, not
cost-effective, and thus, is unreasonable and inconsistent with
the public interest. In effect, from a real world, bill-paying
perspective, the HECO Companies seek the commission's approval
to consistently charge affected ratepayers a premium for HELCO's
purchase and use of AKP-produced biofuel under the terms of the
twenty-year contract. Such a result is unreasonable and not in
the public interest. By the HECO Companies' own projections:
(1) the incremental cost difference between the AKP-produced
biofuel and the cost of the petroleum fuel it intends to xreplace
will be an estimated eight-figure amount in 2015, the first year
in which the sixteen million gallons of biofuel is utilized; and
(2) over the course of the twenty-year contract period, the
total estimated cost impact of using AKP-produced biodiesel

instead of petroleum fuel will be a nine-figure amount.

‘Application; Exhibits A to Q; Verification; and Certificate

of Service, filed on January 6, 2011 (collectively,
"Application"). The following terms are utilized
interchangeably in this proceeding: (1) biodiesel and biocfuel;

and (2} diesel fuel, diesel o0il, petroleum diesel, and petroleum
fuel.
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The commission, by its Decision and Order, also finds
it feasible to state certain observaticons with respect to the
HECO Companies' proposal to establish and implement a Biofuel
Surcharge Provision that is intended to pass through the
differential between the cost of the biofuel and the cost of the
petroleum fuel that the biofuel is replacing, in the event that
the cost of the biofuel is higher than the cost of the petroleum
fuel, over the customers of HECO and HELCO.

While the commission's Decision and Order is largely
based on the high cost of the biofuel, it does have other major
concerns with the contract, including economic dispatch, i.e.,
the likelihood that the use of the existing generation units
will displace or curtail existing cheaper renewable
alternatives. The commission intends to explore an appropriate

forum for these and other biofuel-related issues.

I.

Background

A,

Application

On January 6, 2011, the HECO Companies filed their
Application, requesting that the commission approve:
1. HELCQO's Biodiesel Supply Contract with AKP,

dated January 6, 2011, for approximately sixteen million net
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U.s. gallons annually of locally-produced biodiesel over
twenty years ("Biodiesel Supply Contract" or "BSC"), and the
biodiesel costs, transportation, storage, and related taxes
provided for therein;

2. The establishment of a Biofuel Surcharge
Provision that will pass through the differential between
the cost of the bicfuel and the cost of the petroleum fuel that
the biofuel is replacing, in the event the cost of the biofuel
is higher than the cost of the petroleum fuel, over the
customers of HECO, HELCO, and MECO based on the customers'
kilowatt-hour ("kWh") usage;

3. The inclusion of the cost differential between
the biodiesel under the Biodiesel Supply Contract and the cost
of the petroleum diesel that the biodiesel 1is replacing in
the Biofuel Surcharge Provision of HECO, HELCO, and MECO;

4. The inclusion of the costs o©¢f the Blodiesel
Supply Contract, including without limitation, the costs
associated with the biodiesel, transportation, storage, and
related taxes, in the Energy Cost Adjustment Clause ("ECAC") of
the electric utility that utilizes the biodiesel, to the extent
that such costs are not recovered in the utility's base rates
pursuant to HAR § 6-60-6 or through the Biofuel Surcharge

Provision; and
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5. The request that the HECO Companies be allowed to
dispatch their respective systems when using the biodiesel as if
the biodiesel was priced at petroleum diesel prices, provided,
however, that the HECO Companies also be allowed to dispatch
their systems to consume the annual minimum volume of biodiesel
required under the provisions of the Biodiesel Supply Contract.

The HECO Companies filed their Application pursuant to
HAR §§ 6-60-6(2) and 6-61-74,

The HECO <Companies, in seeking the commission's
approval of the Application, state:

In sum, this Biodiesel Supply Contract is an

integral part of the Companies' plans to,
including without limitation, {l) continue its
strategy to meet the [Renewable Portfolio
Standards {"RPS") ] requirements that fifteen

percent (15%) of the Companies net electricity
sales must come from renewable resources by
December 31, 2015, twenty-five percent (25%) of
[the Companies'] net electric sales come from
renewable energy by December 31, 2020, and
forty percent (40%) of [the Companies'] net
electric sales come from renewable energy by
December 31, 2030, (2) further help create energy
independence and energy security, (3) use locally
grown feedstock for bicofuel produced in Hawal'il
to help meet the RPS requirement and support the
State's goal of diversifying Hawai'i's economy by
encouraging the development of local agriculture,
(4) reinforce Hawai'i as a showcase for renewable
energy, and (5) help preserve Hawai'i's green
landscape for future generations.

Application, at 5.
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B.

Contracting Parties

HELCO is the franchised provider of electric utility
service on the island of Hawaii.? AKP, in turn, is described by
the HECO Companies as follows:

According to Aina Koa Pono-Ka'u LLC, a
Hawaii limited 1liability company[]., AKP was
formed to develop renewable energy solutions that
are sustainable, reliable, and environmentally
sound, as well as to generate local economic
development opportunities in Hawai'i. To this
end, AKP will produce biodiesel, biogasoline and
electric energy from biomass in a biorefinery
project to be located on the island of Hawai'i in
the Ka'u District.

AKP is a wholly owned subsidiary of Aina Koa
Pono-Ka'u Investments 1, LLC ("Ka'u
Investments"). Ka'u Investments in turn is owned
seventy-five percent (75%) by Aina Koa Pono, LLC
and twenty-five percent (25%) by the Edmund 0il
Trust|[.]
Application, at 6; see also Application, Exhibit A, Aina Koa
Pono-Ka'u LLC Ownership Structure chart; and HECO Companies'

response to CA-IR-9 (further description and background of AKP,

including its management team and Board of Advisors).

*HECO is the franchised provider of electric utility service
on the island of 0Oahu, and MECO is the franchised provider of
electric utility service for the County of Maui.
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C.

Biodiesel Project and Facility

AKP's Project will consist of: (1) the construction of
a biorefinery for the production of biofuel ("Facility"); and
{(2) the planting, cultivation, and harvesting of the

agricultural feedsteck that will be refined in AKP's Facility to
produce the biofuel. AKP will grow the agricultural feedstock
on sugar cane land which was previously owned by C. Brewer & Co.
and has lain fallow for the past-fourteen Years.

As described by the HECO Companies:

AKP's Facility will use a technology called
Microwave Catalytic Depolymerization ("MWDP") to
produce biodiesel and bio-gasoline. The MWDP
process changes the basic composition of the
energy contained in the cellulose, hemicellulose
and lignins of the feedstock by breaking down
long chain hydrocarbons to short chains in the
diesel/gasoline range. In short, solid fuels
contained in the biomass and waste are
transformed into liquid consistency that may be
stored indefinitely. The resulting biodiesel and
bio-gasoline can be combusted later for use in
the generation of electricity as well as for
transportation or heating.

Application, at 7.

AKP's Facility will be: (1) owned and operated by AKP;
(2) "have the capacity to process 900 depolymerized tons per day
('DTPD'} of biomass to produce up to twenty-four (24) million
gallons of Dbiodiesel and eight (8) million gallons of

bio-gasoline per vear to support the sale of sixteen
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(16)|million gallons of biodiesel to HELCC under the Biodiesel
Supply Contract[;]" and (3) alsco be ‘"capable o0of producing
approximately twenty-six (26) [megawatts ("MW")] of electricity,
primarily from the solid bio-char generated during the biodiesel
manufacturing process."? As further explained by the

HECO Companies:

AKP's Facility will consist of three each
300 dry tons per day [DTPD] modules . . . . AKP
plans to construct the modules in an industrial
zoned area they have secured in Pahala on the

Island of Hawai'i. MELE Associates, Inc. will
develop AKP's Facility including the provision of
all engineering, procurement, permitting and

construction required for start upl.]

Application, at 36.

AKP: (1) will produce electricity for its own use to
power its Facility; and (2) at some point in the future, may
seek to propose electricity sales to HELCO.

According t£o the HECO Companies:

AKP intends to grow perennial grasses such
as sterile napier grasses as well as eucalyptus
for their feedstock,. AKP has stated that there
is currently a 3 vyear supply of existing
feedstock on the land including Christmas berry
and bana grass.

AKP has performed tests on 6 types of
feedstock for its plant in Ka'u, to yield the
biocrude that AKP plans to refine to biodiesel.
Each feedstock test of the biocrude has indicated

‘Application, at 7.
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a high heating wvalue of 16,000 to 19,000 [British

thermal units ("BTU") ] per pound, which
corresponds to between 120,000 and 126,000 BTU/US
Gallon . . . . The AXP Biodiesel is produced by

depolymerization of biomass and subsequent
refining and 1is expected to meet or exceed the
biodiesel specification (Attachment A to the AKP
Biodiesel Supply Contract) of 130,000 BTU/US
Gallon.

HECO Companies' response to CA-IR-5,
All of the biodiesel delivered from AKP t¢o HELCO must

comply with the terms of the Biodiesel Supply Contract.’

D.

HELCO's Use of the Biodiesel

The biofuel that is produced on the island of Hawaii
by AKP will be used primarily, if not exclusively for, HELCO's
operations; specifically, for the operation of the electric

utility's Keahole power plant.®

BSC, Section 7.1(b), at 16.

‘application, at 22-23, 23 n.2, and 30-32 (the HECO
Companlies plan to operate HELCO's Keahole CT-4, CT-5, and steam
turbine number 7 using biodiesel; in addition, HECO and MECO
plan to convert some of the generating units at the Kahe
Generation Staticon and Ma'alaea Generation Station to utilize
biofuel}), and at 36 (the contracted volume 1is intended for
consumption primarily on the island of Hawaii); and BSC,
Preamble, at 1 (HELCO seeks a supply of biofuel produced in
Hawaii from feedstock originating primarily from the island of
Hawaii to be used to generate electricity on the island of
Hawaii) ; see also HECO Companies' response to CA-IR-11
(HECO plans to use the AKP-supplied biodiesel to the maximum
extent possible to operate CT-4 and CT-5; since the current
consumption rate of diesel for CT-4 and CT-5 exceeds the

2011-0005 9



HELCO does not anticipate any major capital projects

associated with the Biodiesel Supply Contract.

E.

Biodiesel Supply Contract

Biodiesel and its related terms are defined in Article

I of the contract as fcollows:

"Applicable Law" means any and all applicable

present and future laws, statutes, rules,
regulations, ordinances, orders, codes,
judgments, decrees, regquirements, grants,

concessions, franchises, directives, governmental
restrictions or similar norm or decision of or by
any Governmental Authority.

"Biodiesel" for purposes of this Contract shall
mean the fuel made or refined from locally grown
biomass feedstock, which biodiesel meets or is
better than the Specifications and meets all
Applicable Laws. The biodiesel must not contain
petroleum fuels except to the extent regquired to
gualify for an eligible tax credit such as

anticipated maximum annual production of AKP biocfuel, HELCO will
necessarily supplement the biofuel with petroleum diesel as
required to keep generation operational on the west side of
Hawaii); HECO Companies' response to CA-IR-19 (the intent is to
use the biodiesel on the island of Hawaiil, where it 1sg produced;
the timeframe for the possible deployment of the bicdiesel to
another island is not currently known); HECO Companies' response
to CA-SIR-4 (HECO does not have any current plans to fuel
generation units on Oahu with AKP biodiesel}; and
HECO Companies' Reply Statement of Position, filed on
September 6, 2011, at 6-7 (the biodiesel will be used by HELCO}.
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the Alternative Fuels Blenders' Tax Credit.
At no time will the biodiesel contain greater
than one percent (1%) petroleum fuel. Biodiesel
shall contain red dye to qualify the biodiesel as
an off-road fuel for tax assessment purposes.

"Governmental Authority" means any nation,
government, any state or political subdivision
thereof, any federal, state, territorial,
municipal or other governmental or

quasi-govermmental authority, agency, court, or
other body or entity of competent jurisdiction.

"Specifications" means the fuel gquality
specifications as applicable to Biodiesel as set
forth in Attachment A (Biodiesel Specifications).

BSC, Sections 1.6, 1.12, 1.47, and 1.79, at 2, 4, and 5
{emphasis in original).
Pursuant to the terms of the contract:

1. Contract Commencement Date and Term:’' The term of

the contract commenced on January 6, 2011 (the "Effective
Date"), and shall expire: (A) the earlier of the last day of the
Final Contract Year or in thirty-six months in the event that
AKP is not delivering biodiesel to HELCO; or (B} on such other
date as mutually agreed upon by the Contracting Parties.
"Final Contract Year" and 1ts related terms, in turn, are

defined as:

'BSC, Sections 2.1 and 3.3, at 6 and 8.
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"Contract Year" means a twelve (12) calendar
month year which begins on January 1 and ends on
December 31 coincident with or next following the
Commencement Date and, thereafter, anniversaries
thereof.

"Final Contract Year" means, notwithstanding
anything in this Contract to the contrary, the
period from January 1 of the twentieth Contract
Year through the Day before the twentieth
anniversary of the Commencement Date

BSC, Sections 1.24 and 1.42, at 3-4,
Section 3.3 of the contract also refers tce the

twenty-year term:

Section 3.3 Annual Quantity of Biodiesel
to be Delivered: Subject to the terms and
conditions herein, and excluding the Permit
Amount, Seller shall sell and Deliver to

the Receiving Facility, and HELCO shall purchase
and receive from Seller, a fixed annual quantity
of Biodiesel on a Contract Year basis
("annual Commitment"), as measured in accordance
with Section 8.1 of this Contract, beginning on
the Day that HELCO receives the first Transport
Container of Biodiesel Delivered toward the
Annual Commitment ( "Commencement Date") and
continuing for a period of twenty (20) vyears.
HELCO shall be under no obligation to receive
Deliveries or to purchase Biodiesel toward
the Annual Commitment prior to January 1, 2013

BSC, Section 3.3, at 8.

g8

2. Quantity:® AKP will deliver an initial amount of

190,000 gallons of biodiesel (with HELCO having the option of

8See BSC, Article III, Quantity, at 7-11.
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receiving larger quantities), designated as the Permit Amount,

followed by sixteen million gallons of biodiesel for every
contract year, subject to a prorated amount: (i) if biodiesel is
first delivered in 2013 or 2014; or {(ii} 1if biodiesel is not
delivered beginning on January 1°° of the Initial Contract Year.

The Biodiesel Suppiy Contract is not a requirements
contract. Accordingly, HELCO shall have the right to purchase
biodiesel from any other supplier in additicon to the biodiesel
purchased under the terms of the contract, including the
purchasing of biodiesel to make up for the amount of biodiesel
that AKP is wunable to supply during a contract vyear, ¢to
the extent applicable. HELCO shall also have the right of first
refusal to purchase from AKP any amount of biocdiesel that 1is
above the Annual Commitment, if such a supply is available from
AKP.

3. Scurce: AKP agrees that the biodiesel delivered
to HELCO "shall be made from feedstock grown and harvested on
the island of Hawaii; provided however, that in the event of an
emergency, 1f Seller cannot obtain feedstock from the island of
Hawaii, Seller may obtain feedstock grown and harvested in the

State of Hawaii."’

’BSC, Sections 3.5 and 7.1(f), at 11 and 17.
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4. Quality: The quality of biodiesel delivered must
comply with the Specifications set forth in Attachment A of the
contract and meet all Applicable Laws. In addition, the
biodiesel shall maintain its guality under the Specifications
for at least twoc vyears from the date of delivery, i.e., the
minimum shelf-life criteria. The quality of the biodiesel shall
be determined by an Independent Inspector selected by the
Contracting Parties, with each party equally sharing in the
costs of the independent inspections.

HELCO shall: (A) have the right to refuse delivery of
any biodiesel that the electric utility in good faith believes
does not meet the Specifications; and (B) not be obligated to
pay for any biodiesel that fails to meet the Specifications.
Moreover, "HELCO, in its sole and absolute discretion, may
reduce the Annual Commitment by the volume of non-conforming
Biodiesel for the Contract Year in which the non-conforming

Biodiesel was delivered."*!

10gsc, Section 4.1, at 11; Attachment A, Biodiesel
Specifications, at 40-41; Article IX, Determination of Quality,
at 19-23; and Attachment D, Independent Inspectors List, at 45.

11pge, Section 9.5, at 22.
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5.

Environmental Sustainability: With respect to the

environmental sustainability of the biodiesel supplied by AKP,

Section 7.2 of the contract provides in part:'?

{a)

(b)

(c)

Feedstock: Seller shall supply Bilodiesel
that complies with the requirements of the
HECO-NRDC Environmental Policy. In
addition, Seller shall supply Biodiesel that
complies with the Principles and Criteria of
the Roundtable on Sustainable Biofuels.
Seller must maintain a clear, documented and
verifiable chain of custody for all
feedstocks.

Modifications: The Parties may, from time to
time hereinafter, mutually agree in writing
to utilize additional criteria, guidelines,
and/or other regulations with respect to
which environmentally sustainable production
methods and practices may be evaluated
and/or certified <for ©purposes of this
Contract.

Remedy: In addition to any other remedies
available under this Contract and at law
and/or equity, Biodiesel not certified as
required herein or otherwise not meeting the
sustainable environmental standards
warranted, may be rejected by HELCO in
accordance with the terms and procedures set

BSC,

2gection 1.50 of the contract states:

"HECO-NRDC Environmental Policy" means the
Environmental Policy For the Hawaiian Electric
Company's Procurement Of Biodiesel From Palm 0Oil

And

Locally  Grown Feedstocks {prepared by

Hawaiian Electric and NRDC, dated August 2007).

Section 1.50, at 4. The acronym NRDC, in turn, refers
to the Natural Resources Defense Council.

2011-0005
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forth in Section 9.4. Seller shall
cooperate with any reasonable request by
HELCO to provide documentation verifying the
source and constituents of the feedstock.

(g) Certification: Seller represents and
warrants and will certify that all feedstock
used to produce the Biodiesel Delivered
under this Contract complies with the
feedstock requirements specified in Section
7.2(a). Any certifications that HELCO may
require under this Section 7.2(g) shall be
made by an officer of Seller (acceptable to
HELCO in its reasonable discretion} for each
Delivery of Biodiesel to HELCO. Such
certifications shall be in form and
substance acceptable to HELCO in its
reasonable discretion.

BSC, Section 7.2, at 18-19.

13

6. Price: The Contracting Parties agree to a fixed

per gallon price for the Dbiodiesel delivered to HELCO.
The contracted price:

. . . includes all applicable taxes and
transportation and logistics costs to Deliver the
Biodiesel to the Receiving Facility (for the year
2014, Receiving Facility also includes MECO's and
Hawaiian Electric's Recelving Facilities located
on Cahu, Maui, Moclcokai or Lanai). For any year
after 2014, the Biodiesel Price for Biodiesel
Delivered by Seller to a Receiving Facility
located on the island of Oahu, Maui, Molokai or
Lanai, will be increased by an amount set £forth
in Exhibit F attached hereto. Throughout the
Term, Seller agrees to incorporate any available

’ Bgee BSC, Article V, Price, at 11-14.
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U.s. federal alternative fuel ©Dblender's tax

credit . . . as a subtraction from the Biodiesel

Price per Gallon as provided in Section 5.3

below(, Alternative Fuel Blender's Tax Credit].

Seller is responsible for paying [the general

excise tax ("GET")] to the State of Hawaili.
BSC, Section 5.1, at 11-12; see also Section 5.3, Alternative
Fuel Blender's Tax Credit {(in the event the Internal Revenue
Service or any other Governmental Authority offers an
alternative fuel Dblender's tax credit or similar credit for
using biodiesel that 1is available during the contract term,
AKP agrees to ©provide HELCO with Dbiodiesel blended with
petroleum diesel as is required to qualify the biodiesel for the
tax credit, as long as such blended biodiesel meets the contract
Specifications).

Attachment F of the contract, in turn, states:

DELIVERY OF BIODIESEL TO OAHU, MAUI,

MOLOKAI OR LANAI AFTER 2014
{Section 5.1)

Transportation costs, including any GET, incurred
in shipping Biodiesel from the harbor location on
the island of Hawalil to the Receiving Facility at
the destination designated by HELCO on the
islands of 0Oahu, Maui, Molokai and Lanai shall be
added to the Biodiesel Price for such shipments,
and shall be [the] actual cost amount to be
charged by the shipper and paid by Seller
pursuant to the applicable tariff or shipping
contract, without any mark-up by Seller,

BSC, Attachment F, at 47.
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The contract also includes an escalation clause, which
provides that the biodiesel price shall be escalated at a
specified rate per year "to be applied after the Initial
Contract Year of biodiesel sold to HELCO. Escalation will be
applied to invoices for Biodiesel received at a Receiving
Facility beginning ;he first Day of the Second Contract Year and
to be escalated annually on invoices for Biodiesel received
w14

every January 1 of every Contract Year thereafter.

7. Environmental Credit:®® To the extent not

prohibited by  Applicable Law, any current or future
Environmental Credit that 1s attributable to or based on the
amount of biodiesel sold and delivered to HELCO, shall belong to
HELCO.

8. Delivery:'® AKP shall deliver, at its cost,
biodiesel in Transport Containers to the Receiving Facility or
Facilities designated by HELCO. AKP's deliveries shall comply
with all Applicable Laws. Furthermore, as set forth in Section
6.6 of the contract:

Alternate Receiving Facility Location: Upon

HELCO's request, Biodiesel may be ordered under
the terms of this Contract for supply and

Bsc, Section 5.8, at 14.
Spse, Section 5.4, at 13-14.

% gee BSC, Article VI, Delivery, at 14-16.
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Delivery to any affiliate of HELCO on the islands
of Maui, Lanai, Molcokai, or Oahu. The price for
Delivery to any Receiving Facility not located on
the Island of Hawaii shall be the Biodiesel Price
plus a transportation adder as set forth 1in
Attachment F

BSC, Section 6.6, at 15-16.

7

9. Milestones:!” AKP must meet all of the milestone

dates and reguirements set forth in Acttachment B, Milestones, of
the contract, which consist of Permit Applications; Project
Financing; Construction of Seller's Production Facility;
Biodiesel Supply Availability; Life Cycle Assessment; Due
Diligence Assessment; Product Contracts; Commercial Operation
Date; Letter of Credit; and Other Documentation.

8 AKP shall procure and maintain, at

10. Insurance:’
its expense, insurance at the policy limits specified in Article
XII of the contract, with HELCO named as an additional insured.
The "[plremiums for all necessary insurance policies are
included in the Delivered price of Biodiesel as determined in
Section 5.1, No épecial payments shall be made by HELCO to

Seller in respect to such premiums. "'’

"gsc, sSection 7.1(h), at 17, and Attachment B, Milestones,
at 42-43.

8ggc, Article XII, at 23-25.

®BsC, section 12.2, at 24.
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11. Irrevocable Standby Letter of Credit:?° an

Irrevocable Standby Letter of Credit: (A} in the amount of
five million dollars, shall be furnished by AKP and deposited by
HELCO to guarantee AKP's full compliance with and performance
under the contract; and (B) shall remain in effect from
January 6, 201! to the end of the contract term.

12. Other Provisions:?! Other provisions of the

contract include those governing force majeure; compliance with
Applicable Laws; the releasing or discharging of biodiesel in
the environment; cross-indemnification; default; performance
sanctions; notice; and dispute resolution, culminating in
binding arbitration.

13. Commission's Approval:?* The contract is subject

to certain conditions, including the commission's approval of
the Application to HELCO's satisfaction, within two-hundred and
seventy days from the execution date of the Biodiesel Supply

Contract, i.e., by on or about October 3, 2011.

2%pge, Section 12.7, at 24-25.

lgee BSC, Article XIII, Force Majeure; Article XIV,
Compliance with Applicable Laws; Article XV, Releases; Article
XVI, Indemnity; Article XVII, Default/Performance Sanctions;
Article XVIII, Notice; and Article XIX, General Provisions.

22pgc, Section 2.2, at 6.
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There are no on-going negotiations between the HECO
Companies and AKP with respect to the Biodiesel Supply Contract,
and HELCO dees not anticipate any changes to the terms and

conditions of the contract.?

F.

Procedural Background

On January 24, 2011, the commission: (1) issued its
Protective Order to govern this proceeding; and (2) instructed
the HECO Companies to file with the commission the information
designated as confidential by the electric wutilities. On
January 27, 2011, the HECO Companies filed under seal the
information they designated as confidential and not for public
disclosure.

On February 3, 2011, the commissicn: (1) denied the
motions to intervene filed by Life of the Land and Hawaii
Renewable Energy Alliance, respectively; and (2) instructed
the Parties to file, by February 22, 2011, written briefs on the

24

proposed Biofuel Surcharge Provision issue. On February 22,

2011, the Parties filed their respective written briefs.

2YECO Companies' response to CA-IR-15.

20rder Denying Intervention to Life of the Land and the
Hawaii Renewable Energy Alliance, and Instructing the Parties to
File Written Briefs on the Proposed Biofuel Surcharge Provision,
filed on February 3, 2011.
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On March 4, 2011, the commission issued its
Decision and Order: (1) bifurcating the proceeding to address,
at that time, the Biofuel Surcharge Provision proposed by the
HECO Companies; and (2) denying the HECO Companies' request to
implement their proposed Biofuel  Surcharge Provision.®
In denying the proposed surcharge, the commission concluded that
"the approval or implementation of the proposed Biofuel
Surcharge Provision for biofuels that will be used to generate
electricity for HELCO and its customers 1is not authorized by
[State] law, because the proposed Biofuel Surcharge Provision
would assess a biofuel surcharge on non-HELCO customers
{1.e., HECO and MECO customers) ."?® The commission, in footnote
9 of its Decision and Order, also noted:
The HECQO Companies, in their recently filed
Brief, now state, 1in response to the commission's

Question No. 7:

However, given the nature of the

question (e.g.. MECO's current
penetration of renewable energy in its
service territory), the Companies also

recognize that initially including MECO

Bpecision and Order, filed on March 4, 2011 ("Surcharge
Decision and Order").

26gurcharge Decision and Order, at 1-2; see also id., at
32-33 (the implementation of the Biofuel Surcharge Provision,
which proposes t0 assess a biofuel cost differential upon
non-consumers of HELCO's self-generated electricity to pay for
biofuels that will be used to generate electricity for HELCO and
i1ts customers, is beyond the scope of the commission's authority
and jurisdiction).
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as part of the Biofuel Surcharge
Provision without MECO having a biofuel
contract in the Biofuel Surcharge
Provision may initially have some
resistance. Accordingly, the Companies
propose to initially exclude MECO from
the Biofuel Surcharge Provision until
such time that MECO has a biofuel
contract included in the Biofuel
Surcharge Provision,

HECO Companies' Brief, at 12-13 (emphasis added).
Here, the HECO Companies' action of implicitly
amending their initial application by way of the
written briefing process does not change the
commission's conclusion that the proposed Biofuel
Surcharge Provision is not authorized by State
law. Instead, the commission proceeds with
reviewing the proposed Biofuel Surcharge
Provision as set forth in Exhibit QO of the HECO
Companies' Application.

Decision and Order, at 9 n.9 (emphasis in original).

On March 31, 2011, the commission: (1) approved,
subject to certain modifications, the Procedural Order proposed
by the Parties to govern the remaining issues, procedures, and

7 and (2) instructed

procedural steps to govern this proceeding;?
the HECO Companies to file by April 7, 2011, in unredacted
format, the information related to the pricing of the biodiesel

and the asserted reasonableness of said pricing that was

previously filed under confidential seal.?®

Y"order Approving the Parties' Proposed Procedural Order, as
Modified, filed on March 31, 2011 {"Modified Procedural Order"}.

2%0rder Instructing the HECO Companies to File, in

Unredacted Format, Certain Pricing Information, filed on
March 31, 2011 ("Price Disclosure QOrder"}.
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On april 12, 2011, the HECO Companies timely filed a

motion seeking to reconsider the commission's Price Disclosure
Order,?® and on April 19, 2011, the Consumer Advocate filed a
response to the HECO Companies' motion.

On May 4, 2011, the County of Hawaii filed its motion
to participate, and on May 12, 2011, the HECO Companies filed
their written opposition to the County of Hawaii's motion.

On May 16, 2011, the commission: (1) 1in response to
the HECO Companies' motion to reconsider the Price Disclosure
Order, modified the Price Disclosure Order by allowing the
electric wutilities to retain under confidential seal the
information related to the pricing of the biodiesel and the

0

asserted reasonableness of said pricing;3 and {(2) dismissed as

untimely the County of Hawaii's motion to participate.?!

2®0on  April 7, 2011, the commission approved the HECO
Companies' request to extend the deadline to comply with the
Price Disclosure Order, from April 7, 2011 until after the
commission ruled on the HECQ Companies' then forthcoming motion
for reconsideration. Order Approving the Hawaiian Electric
Companies' Extension Request, Filed on April 7, 2011, filed on
April 8, 2011.

*order: (1) Denying the HECO Companies' Motion for
Reconsideration, Filed on April 12, 2011, of the March 31, 2011
Order Instructing the HECO Companies to File, 1in Unredacted
Format, Certain Pricing Information; and (2) Modifying the
March 31, 2011 Order, filed on May 16, 2011.

*'order Dismissing as Untimely the County of Hawaii's

Motion to Participate, Filed on May 4, 2011, filed on May 16,
2011.

2011-0005 24



On May 27, 2011, the Governor signed into law Act 69,

formerly Senate Bill No. 1347, S.D. 1, H.D. 2, C.D. 1. Act 689,
which amends HRS § 269-93: (1) addresses the allocation,
distribution, and apportionment of costs related to electric
utilities' aggregated renewable portfolios; and (2) authorizes
the commission to establish a separate automatic adjustment
clause or approve the use of a previously approved automatic
rate adjustment clause to allow for the recovery of the costs
and expenses of the electric utilities' aggregated renewable
portfolios.

On May 31, 2011, the HECO Companies filed their
Motion for Reconsideration of the Decision and Order Filed on
March 4, 2011, which sought to reconsider the commission's
Surcharge Decision and Order based on the enactment of Act 69.%2
On June 3, 2011, the commission, in response to the motion,
issued its Order Reinstating the HECC Companies' Request to
Implement Their Proposed Biofuel Surcharge Provision.
In effect, based on the Legislature's decision to supersede the

commission's Surcharge Decision and Order by way of Act 69,

3The commission approved several extension requests,
ultimately until May 31, 2011, for the HECO Companies tec file a
motion for reconsideration or clarification, if any, of the
commission's Surcharge Decision and Order. Order Approving
Extension of Time, filed on March 31, 2011; and Order Approving
the HECO Companies' Request for an Extension of Time, Filed on
May 13, 2011, filed on May 23, 2011.
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the commission reinstated the HECO Companies' request to
implement their proposed Biofuel Surcharge Provision. By its
Order, the commission also instructed the Parties to file
written briefs on whether public hearings on the HECO Companies'
revised requests were required by State law.

On June 17, 2011, the Parties filed their respective
written briefs. In response thereto, the commission, on June
20, 2011, issued information requests to the HECO Companies, to
which they responded on June 22, 2011. The HECO Companies, in
their response, confirmed that they were narrowing the scope of
their request to apply the proposed Biofuel Surcharge Provision
to only the islands of Oahu and Hawaii.®®

On July 1, 2011, Act 69 took effect.

On August 2, 2011, the commission held public hearings
on the 1island of Hawaii, in Hilo and Kailua-Kona, and on
August 4, 2011, on the island of 0Oahu, in Honolulu. At each
public hearing, a representative from the HECO Companies, the
Consumer Advocate, and members of the public appeared and
testified. A representative from AKP also submitted written
comments and appeared and testified at the Hilo and Honolulu

public hearings.

BHECO Companies' response to PUC-IR-103; see also HECO
Companies' response to CA-SIR-5 (the HECO Companies confirm that
they propose to apply the Biofuel Surcharge Provision only to
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On August 23, 2011, the Consumer Advocate filed its
Statement of Position, concluding as follows:

Based upon [its review], the Consumer
Advocate states that it does not object to the
Commission's approval of HELCO's Supply Contract
with AKP provided that the Commission approves
the HECO Companies' proposed Biofuel Surcharge
Provision, as modified by the Consumer Advocate,
in the instant docket. The provisions of the
Supply Contract appear to be fair and reasonable
and in the best interest of the HECO Companies
and their ratepayers given the HECO Companies'
obligations under the State's RPS law.

The Consumer Advocate further states that it
does not object to recovery of the costs of
biodiesel, transportation, and related taxes
incurred as a result of the Supply Contract in
the appropriate ECAC or Biofuel Surcharge
Provision up to the amount it would cost for

HELCO to  procure, transport, and use an
equivalent amount of petroleum fuel in its
operations.

Statement of Position, at 53 (footnote, citation, and text
therein omitted).

On September 6, 2011, the HECO Companies filed their
Reply Statement of Position. On September 7, 9, 12, 13, and 16,
2011, the HECO Companies responded to the commission's latest
information requests.

On September 13, 2011, the Parties jointly informed

the commission that the proceeding is ready for decision-making.

HECO and HELCO; specifically, all rate classes of HECO and
HELCO, respectively).
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G.

HECO Companies' Regquests

Presently, the HECO Companies seek the commission's

approval of:

1. HELCO's Biocdiesel Supply Contract with AXP for
approximately sixteen million net U.S. gallons annually
of locally-produced biodiesel over twenty years, and

the biodiesel costs, transportation, storage, and related taxes
provided for therein;

2. The establishment of a Biofuel Surcharge
Provision that will pass through the differential between the
cost of the biofuel and the cost of the petroleum fuel that the
biofuel is replacing, in the event the cost of the biofuel is
higher than the cost of the petrcleum fuel, over the customers
of HECO and HELCO based on the customers' kWh usage;

3. The inclusion of the cost differential between
the biodiesel under the Biodiesel Supply Contract and the cost
of the petroleum diesel that the biodiesel 1is replacing in the
Biofuel Surcharge Provision of HECQO and HELCO;

4. The inclusion of the costs of the Biodiesel
Supply Contract, including without limitation, the costs
associated with the biodiesel, transportation, and related taxes
incurred, in the ECAC of the electric utility that utilizes the

biodiesel, to the extent that such costs are not recovered in
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the utility's base rates pursuant tc HAR § 6-60-6 or through the
Biofuel Surcharge Provision; and

5. The recuest that the HECO Companies be allowed to
dispatch their respective systems when using the biodiesel as 1if
the bicdiesel was priced at petroleum diesel prices, provided,
however, that the HECO Companies also be allowed to dispatch
their systems to consume the annual minimum volume of biocdiesel

required under the Biodiesel Supply Contract provisions.

H.

Public Comments

The commission has received written comments from the
public in support of or in opposition to the HECO Companies'
Application.’® Members of the public also appeared and testified
at the public hearings, expressing their support of or

opposition to the Application.?®

Mgee, e.d., Commission's transmittal letters, dated
April 7, June 2, 6, 13, 14, 22, 24, July 8, 12, 15, 22, 25,
2011, Augusc 1, 3, 5, 8, 15, and 17, 2011, and September 2, 12,
19, and 28, 2011.

*See, e.g., Commission's transmittal letters, dated
August 3 and 5, 2011, transmitting the public hearing sign-up
sheets and written comments submitted at the public hearings;
and Transcripts of the Public Hearings, held on August 2, 2011
(Hilo and Kailua-Kona) and August 4, 2011 (Honolulu).
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The written and oral comments expressed to the
commission represent a broad cross-section of the community,
including individual Big Island and OQahu ratepavers, businesses,
community, public interest, and business organizations,
labor groups, 1legislators, the Energy Office of the State
Department of Business, Economic Development, and Tourism, and
the County of Hawaii mavor.

Reasons advanced by the public in support of the
HECO Companies' Application include:

- Energy independence, self-sufficiency, and
security.

- - Long-term investment that should lead to
stabilizing electric utility rates.

- The use of a renewable energy.resource which
further reduces the State's dependence on
petroleum-based fossils fuels.

- The use of biofuel for existing fossil fuel
facilities, thereby reducing capital

investments for new generation capacity.

- The use of TekGar, LLC's catalytic MWwDP

technology has several compelling
competitive advantages, including:
(1) high-efficiency biodiesel production;
{2) clean ‘"green" output; {3) existing
commercial operating history; and

{(4) modular and flexible output.
- Minimal greenhouse gas emissions.
- Econcmic benefits, including jobs

(construction and permanent) for Ka'u and
other Big Island residents.
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The proposed biofuel surcharge is necessary
to enable the AKP Project to succeed. Most
of the renewable energy sites are located on
the neighbor islands, even though 0Oahu
creates the largest demand against which the
statewide renewable energy mandates must be
measured.

The proposed biofuel surcharge is cheap when
compared to the long-term costs of relying
solely on fossil fuels for the generation of
electricity.

Allowing the commission the discretion to
allocate the costs of renewable energy
projects among the aggregated customer base
of the HECO Companies will encourage more
renewable energy project developments on the
neighbor island and assist the State in
transitioning to a clean energy economy.

The use o©of the biochar by-product as a
productive soil amendment for agriculture.

Carbon sequestration through biochar is a
carbon-negative process.

Conversely, reasons advanced by the public

opposition to the HECO Companies' Application include:

2011-0005

The lack of an environmental assessment or
environmental impact statement £for the AXP
Project.

Emissions generated from burning biofuel,
which 1is not a clean renewable energy
resource,

Health, safety, and ground transport ({(i.e.,
trucking) concerns related toe the AKP

Project.

Inadecquate water supply for the source
Crops.
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- Utilizing the land for food crops, and not
as source crops for biofuel.

- Utilizing other renewable energy resources,
which are "clean" and lower in cost, 1in lieu
of biofuel.

- The AKP Project will increase, and not
decrease, electric utility rates.

- Based on the HECO Companies’ estimated
amount of the proposed monthly biofuel
surcharge, the cost of AKP-produced biofuel
{which is filed under confidential seal) is
not economical.

- The proposed biofuel surcharge is unfair and
unnecessary.

- Arbitrary, preferential treatment for the
biofuel industry.

- The MWDP technology is unproven on a
commercial scale ({i.e., the AKP Project is
not technically or economically feasible).

- Net zero displacement of petroleum diesel,
when one energy unit of petroleum diesel 1is

used to produce one energy unit of biofuel.

- Lack of ratepayer benefits.

I.

HECQO Companies' Position

The HECO Companies, in support of their requests,

state:
1. The Biodiesel Supply Contract 1is reasonable.

In support thereto:
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A. The contract is "the result of a competitive
bidding process, negotiated in good faith and at arms Jlength,
and in accordance with the electric wutilities' internal bid
evaluation process.?®

B. HELCO's use of biodiesel will assist in meeting:
(i) the State's energy policy objectives, consistent with
HRS § 226-18; (ii) the RPS requirements imposed upon the HECO
Companies, as set forth in HRS chapter 269, part V; and
(iii) the HECO Companies' biofuel commitments, as set forth in
the Energy Agreement, dated October 20, 2008, between the State
and the HECO Companies.

C. The contract is consistent with HELCO's
Third Integrated Resource Plan, as approved by the commission in

In re Hawaii Elec. Light Co., Inc., Docket No. 04-0046, Decision

and Order No. 23977, filed on January 24, 2008.
D. The projected consumption of sixteen million
gallons of biodiesel, in place of sixteen million gallons of

petroleum diesel fuel, will provide Dbenefits to the economy

**see, e.g., Application, Exhibit €, HECO's Request for
Proposals, Biofuel Supply Contracts (HECO, HELCO and MECO},
dated March 31, 2010, revised april 28, 2010; and Exhibit D,
Biodiesel Supply Contract Vendor Selection, Negotiation Process,
Impact of the Biodiesel Supply Contract on HELCO Fuel Plans.
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(locally grown and refined biofuel), sustainability, and energy

security and independence.’’

E.

reasonable.

ii.

iii.,

iv.

The contract price for the biodiesel

In support thereto:

"With regard to commercial terms, Hawaiian
Electric seeks PPA pricing that is
cost-effective and consistent with the
requirements of HRS § 269-27.2{(c), which
encourages pricing to avoid indexing to the
price of petroleum fuels."*®

The initial price per gallon is competitive
with the price currently being paid for
biodiesel in the State for electrical
generation.

The fixed pricing provides cost certainty
for the contracted volume of biodiesel over
the next twenty vyears.

Based on HELCO's projections, "petroleum
diesel prices will continue to increase at
an escalation greater than that of the
Biodiesel Price escalation in the Biodiesel
Supply Contract with the possibility that
the Biodiesel Price and petroleum diesel
prices could reach parity during the term of
the Biodiesel Supply Contract."®? The
"Biodiesel Supply Contract price compares
favorably to the December 2010 prices of
biodiesel the Companies have paid ({(without
the Alternate Fuels Blenders Credit) and
with [the Food and Policy Agricultural

"HECO Companies' responses to CA-IR-4 and CA-IR-8.

3¥application, at 19.

¥application, at 55.
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Research Institute] and [the 0il Price
Information Service]l] when these prices are

adjusted to make a comparable evaluation."*°

2. HELCO also examined the potential impact, if any,
the purchase of sixteen million gallons of biodiesel will have
on HELCO's avoided cost. As a result:

HELCO's production simulations used to
estimate fuel consumption volumes indicated that

at least sixteen (16) million gallons of

petroleum diesel fuel will be used at the Keahole

Power Plant in the [Qualified Facility {("QF")]1-in

case. In the QF-out case, even greater volumes

will be used. Therefore, it can be concluded

that the QFs are displacing petroleum diesel fuel

and not Dbiodiesel since the first sixteen

(16) million gallons of fuel consumption is

assumed to be biodiesel.

Exhibit E, Avoided Cost Evaluation, at 4; see also Application,
at 34-35 (the QFs are not displacing biodiesel since sixteen
million gallons will be consumed under both the QF-in and QF-out
cases); and HECO Companies' response to CA-SIR-1, at 12 (avoided
cost discussion).

3. "[Bliofuels can be used to generate energy from

existing conventional generating units which provide essential

grid services including load following, frequency response,

®application, at 60. The HECO Companies provide further
justification in support of the reasonableness of the contract
price for the Dbiodiesel under confidential seal. HECO
Companies' response to CA-IR-17 (filed under partial
confidential seal). Similarly, the electric utilities also
provide reasons 1n support of the twenty-year term of the
contract under confidential seal. HECO Companieg' response to

CA-IR-18 (filed under confidential seal).
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voltage control and on-line operating and spinning reserves.
Moreover, utilizing biofuel in existing generating units is
expected to achieve cleaner air emissions and facilitate
compliance with new and revised environmental regulations.
By converting the Companies' most efflicient generating units to
produce electricity from biofuel (or a blend of petroleum fuel
and biofuel), the Companies will be able to utilize existing
power generation infrastructure to provide clean electricity. "%
4. The use of biofuel will result in lower levels of
sulfur dioxide emissions, and the associated reduction in
emission fees paid to the State Department of Health. Moreover,
there 1is a general consensus within the electric utility
industry that the total suspended particulate and wvolatile

organic compounds emissions should be less with biofuel, with a

probable negligible change in nitrogen oxide emissions.*’

“Uapplication, at 3-4; see also id., at 17 and 23-25
(biofuel <can be used to generate energy from existing
conventional generators, which provide essential grid services;
the use of biofuel in conventional generation can play an
essential role in providing the State with firm, reliable,
clean, renewable energy in support of RPS goals for the sale of
renewable electricity).

“ggg HECO Companies' response to CA-IR-3; see also
Application, at 32 (biodiesel contains essentially no sulfur, or
minuscule traces o0f sulfur, in compariscn to petroleum diesel;
the absence of sulfur in biodiesel will prevent the formation of
ammonium bisulfate in 8T-7 and the potential for resulting
visible air emissions).
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5. The life cycle assessment prepared for AKP by
Eichleay Engineers Inc. of California "concludes that, overall
the greenhouse gas ("GHG") emissions from AKP's proposed
biorefinery are projected to be significantly less when compared
to GHG emissions from conventional diesel production from crude
oil.*

6. "Biofuels is an emerging market with many new
technologies, including micrdwave catalytic depolymerization.
The Biodiesel Supply Contract allows HELCO to take advantage of
this new technology while also mitigating HELCO‘S risk through
the use of milestones in the Biodiesel Supply Contract, that AKP
must meet to show AKP will be able to provide the biodiesel when
it is required. HELCO has no obligation to AKP, if AKP is
unable to produce biodiesel to the specifications contained in

the Biodiesel Supply Contract."*

YECO Companies' letter, dated april 7, 2011, at 1,
transmitting the Life Cycle Assessment report prepared by
Eichleay Engineers Inc. of California, undated.

Y““HECO Companies'’ response to CA-IR-6; see also
HECO Companies' response to CA-IR-101 (HECO Companies' evidence
and reasons to support the position that the MWDP technology is
technically feasible on a commercial scale for the biofuel
project; furthermore, the contract price does not include any
risk to ratepayers in the event that the MWDP technology is not
proven to be technically feasible on a commercial scale for the
proposed biofuel project).
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7. "AKP estimates that the construction and
operation of the AKP Project will create a couple of hundred
construction jobs while AKP's Facility is being built and 150 to
200 permanent jobs and . . . will be capable of producing some
twenty-four (24) million gallons of biofuels per year toward
meeting the liguid fuel requirements in the State of Hawai'i
with an indigenously produced substitute for imported petroleum
fuels. In addition, AKP's Project will bring over ten thousand
fallow acres of agricultural land back into production of energy
crops for biofuel feedstock."®’

8. "The Companies recognize that market prices of
biofuels are currently priced higher than market prices of
petroleum fuels and that similarly, locally produced and refined
biofuels will initially present a cost delta over the price the
Companies currently pay for petroleum fuels."?® "As the biofuel
industry develops in Hawai'i, it is expected that in the long
run, the costs of growing and producing biofuels will stabilize
and markets for revenue-producing byproducts will develop,
enabling biofuel producers to offer pricing that narrows that

cost gap between biofuel and petroleum fuels. The rising cost

**Application, at 8.

application, at 62.
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